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Ownership of Documents and Records

Introduction

1.
This Guideline gives guidance to members on two matters:

(a)
Ownership of documents and records: What documents or records are or are not owned by members; and where they are owned by members, in what circumstances must or should a member disclose their contents.

(b)
Lien: What rights by way of lien a member has over documents and records not owned by him, including the exercise of lien in fee disputes.

Ownership of Documents and Records

Determination of Ownership 

2.
Where particular documents and records are not owned by the member, they generally belong to the client. In order to determine whether documents and records belong to the member the following should be considered:

(a)
the contract between the member and his client; 

(b)
the capacity in which the member acts in relation to his client; and 

(c)
the purpose for which the documents and records exist or are brought into being. 

The Contract

3.
In Leicestershire County Council v Michael Faraday & Partners Limited [1941] 2 K.B. 205, the UK Court of Appeal stated that if an agent brings into existence certain documents whilst in the employment of his principal, they are the principal's documents and the principal can claim that the agent should hand them over. Some areas of a member's practice involve his acting as agent for his client. Examples of this relationship are where the member is instructed to settle the client's tax liabilities with the Inland Revenue or to file accounts with the Registrar of Companies. In such cases the contract is between a principal (the client) and his agent (the member) and the statement of the UK Court of Appeal applies.

4.
Whilst documents belong to the client where they are brought into being by the member acting as agent, this is not usually so where the member acts as principal, for example, where the member is acting as auditor or is giving taxation advice. 

In such cases the member's working papers belong to the member unless the engagement letter or contract between the client and the member requires otherwise. The contract between the member and his client may set out expressly the agreed position regarding the ownership of documents and records on which the member will work or which are created in the course of that work. Alternatively, the contract may determine the ownership by implication. The ownership of documents and records will therefore vary according to the terms, express or implied, of the contract. Where those terms are such that one party owns the documents and records, the nature of the documents and records is irrelevant and it is not necessary to look further. In the following paragraphs it is assumed that the terms of the contract are silent on the question of ownership.

5.
As a general rule where the relationship between the member and his client is that of principal and principal, documents brought into being by the member on the instructions of the client belong to the client. On the other hand, documents prepared, acquired or brought into being by the member solely for his own purpose as principal belong to the member. 

Members' Working Papers

6.
Documents which a member produces in the course of his work as principal, and which are not the end product of his engagement, belong to the member. They are referred to as the member's working papers. 

Auditing

7.
In acting as an auditor, the member is acting as a principal. The end product of his work is to give an auditor's report. Documents prepared by the member solely for the purpose of carrying out his duties as auditor belong to the member. The ownership of documents or records is decided without reference to whether the audit is carried out under statutory provisions or not. If the work involved includes both auditing and accountancy, it may be necessary to consider the purpose for which the documents were prepared in order to determine their ownership. 

Accountancy

8.
Where the work of the member is solely accountancy the question of ownership will depend on the nature of the work to be done. For example, if the work is to prepare or write up a set of books for the client, the completed books belong to the client. If the work is to prepare for the client a profit and loss account and balance sheet from the client books, the final accounts belong to the client, while the member's draft and office copy of those final accounts belong to the member. If, however, the client has specifically asked for drafts to be prepared for him, they will belong to the client as the drafts are the 'product' which is required by the client. 

9.
Similar considerations apply in connection with the preparation of other documents such as reports, memoranda and notes. If the final documents are specifically prepared for the client at his request, they belong to the client and the members drafts and office copy will belong to the member. If, however, the client has specifically asked for drafts to be prepared for him the drafts will belong to the client, as they are the 'product' which is required by the client. In a case heard in the English courts (Chantrey Martin & Co. v Martin, [1953] 2 Q.B. 286), the draft items referred to above were held to be the property of the member as they were not documents which the client had required the member to produce for him. On the above principles analyses of banking accounts and correspondence with bankers and stockbrokers for the purpose of producing accounts would normally belong to the member.

10.
If the member's work is to produce final accounts from incomplete records, and he is not instructed by the client to work on the records themselves, schedules which he prepares for the purpose of producing the accounts would normally belong to the member.

Taxation


11.
Where the member's work relates to taxation, the question of ownership will depend on the nature of the work to be done. For example, if the work is of a tax compliance nature (such as the preparation and submission of accounts, tax returns and computations to the Inland Revenue and the agreement of the client's tax liabilities), the accounts, schedules and computations belong to the client. In Chantrey Martin & Co. v Martin the UK Court of Appeal followed its own earlier statement (see paragraph 3) and held that calculations and correspondence between a firm of accountants and the Inland Revenue in regard to a client's accounts and tax computations (both the copies of letters sent and the original letters received) were the property of the client on the basis that the accountants had been acting as agents for the client for the purpose of settling with the Inland Revenue the client's tax liability. Where an investigation report is submitted to the Inland Revenue by the member, on the basis that the member is acting as a principal the schedules supporting the report, if not sent with the report, are not the end product and so belong to the member.

12.
If the work to be done is to give tax advice, the member is acting as principal and letters or documents giving that advice belong to the client. However, drafts, memoranda, notes and correspondence with, for example, solicitors in connection with that work belong to the member. 

Computer Services


13.
In providing computer services a member is acting as a principal and documents (including computer files) specifically prepared for the client at his request belong to the client. Where the services provided are not of a standard nature it would be advisable to have a contract with express terms on the ownership of the documents and records (including computer files) created in the course of providing such services. 

Communications with a Client


14.
Letters received by a member from his client belong to the member. A member's copy of any letter written to his client is made solely for his own purposes and also belongs to the member (Re Wheatcroft [1877], 6 Ch.D 97). A member's notes of questions and answers between the client and the member belong to the member.

Communications with Third Parties


15.
Ownership of copies of communications between a member and third parties depends on the relationship between the member and his client. Where the member is an agent, the copies belong to his client (see paragraph 11 as to tax correspondence). On the other hand, where the member is acting as principal, it is probable that the courts would hold that the copies belong to the member. This would include documents which are not the end product of the member's work, for example: 

(a)
documents confirming or otherwise the balance of an account between a third party and the client, such as those in respect of bank balances or the custody of securities; and

(b)
other documents which the member has obtained solely for his own use in carrying out his duties as principal. These would normally include correspondence between the member and the client's solicitors.

Disclosure to the Inland Revenue

16.
Where an assessment has been raised and notice of appeal has been given, the Board of Review has the right to call for documents to be produced under section 80 of the Income Tax Act. Where a client is involved or potentially involved in an investigation, the Comptroller may sometimes ask to see the member's working papers relating to that client. If the client is engaged in a business, it is normal practice for the Inland Revenue to examine books and business records of the client. It is also their normal practice to ask for access to the member's working papers in so far as those papers will facilitate the investigation and help to reconcile the books with the accounts submitted to the Inland Revenue. Under section 65B of the Act the Comptroller has right of access to premises and documents for any purposes of the Act and may take possession of such documents and records. For practical reasons, a member may wish to provide copies of his working papers rather than originals, unless the Inland Revenue requests otherwise.

17.
A request for access to a member's working papers is not unusual where the member has submitted an investigation report to the Inland Revenue. They are made as a routine matter and are not intended as any reflection on the member's work or his standards. A request for the production of specific working papers for which a reasonable need can be discerned should not be regarded as a challenge to the member's competence or integrity. In particular, there may be doubt concerning the nature and effect of certain transactions involved in an investigation. Such transactions should be the subject of special comment in the member's report on the investigation and he should be prepared to discuss them with the Inland Revenue and, if necessary, to amplify the details. The member should consider the matter from the aspect of what is in the client's best interest in both the short term and the long term. In particular where the client has denied irregularities, the working papers may confirm or deny the information which gave rise to the Inland Revenue's enquiries. 

18.
In the majority of investigations, the client agrees to make a full disclosure and offer full facilities for investigation. He is anxious to clear up the matter and is willing to co-operate. The production of certain types of working papers by the member will speed up the investigation and settlement of the matter, and he will then be able to point to his positive action as a reflection of co-operation by the taxpayer and ask that the taxpayer be given credit to it. 

Lien 

General and Particular Liens

19.
A lien is a right of a person to retain possession of the owner's property until the owner pays what he owes to the person in possession. A general lien is a lien over property which can be retained until payment of the whole of the indebtedness of the owner to the person in possession on any account whatsoever. However, such liens can rarely be established. A particular lien is a lien over property which can be retained only until payment of a particular debt due in respect of it is paid. The courts favour particular liens as being equitable between debtor and creditor. 

20.
It is established that an accountant has a particular lien over documents belonging to his client in respect of which the accountant has performed work for which he has not been paid the fee due. In Woodworth v. Conroy [1976] Q.B. 884, Lord Justice Lawton (with whom the rest of the court agreed) said: "I would adjudge that accountants in the course of doing their ordinary professional work of producing and auditing accounts, advising on financial problems, and carrying on negotiation with the Inland Revenue in relation to both taxation and rating have at least a particular lien over any books of account, files and papers which their clients delivered to them and also over any documents which have come into their possession in the course of acting as their client's agents in the course of their ordinary professional work". He added that accountants may enjoy a wider lien than this but that it was unnecessary for the purposes of the case to deal with that question. Despite the fact that the point was kept open, there is a legal opinion that in the absence of a special contractual provision accountants do not have a right of general lien in law and members are advised not to assert such a right against a client unless they are expressly given that right by their contract with the client. 

Conditions for the Exercise of a Lien

21.
A right of lien will only exist where all four of the following circumstances apply: 

(a)
the documents retained must be the property of the client who owes the money and not of a third party, no matter how closely connected with the client;

(b)
the documents must have come into the possession of the member by proper means;

(c)
work must have been done by the member upon the documents; and

(d)
the fees for which the lien is exercised must be outstanding in respect of such work and not in respect of other unrelated work.

Accordingly, where a member does work for a company and also for the directors of that company in their private capacities, if the fees for work done for a director in his private capacity are unpaid, no right of lien exists over the company's documents in the light of (a) and (d) above. 

Special Cases

22.
There are various special cases where the normal position regarding the existence and enforcement of liens does not apply. Special cases may arise as a result of the provisions of a particular statute, or from considerations of general public policy. Some special cases are dealt with below.

Statutory Books of Companies


23.
An established line of authority exists in which the courts have held that no lien can exist over books or documents of a registered company which, either by statute or by the articles of association of the company, have to be available for public inspection or to be kept at the registered office or some other specified place or to be dealt with in any special way. The main cases are Re Capital Fire Insurance Association [1883], 24 Ch.D. 408 and Re The Anglo-Maltese Hydraulic Dock Co Limited [1885], 54 L.J.Ch. 730. Although those cases concerned solicitors' liens, the same principles apply in the case of accountants. Examples of documents which those cases held could not become the subject of a lien are the register of members and directors' minute books which the articles of association would almost certainly, expressly or impliedly, require to be kept available at all material times for the use of directors. 

Accounting Records of Companies


24.
A lien would probably not be upheld in relation to the accounting and other records which a company must keep in order to comply with section 199 of the Companies Act. Such records are documents which must by reason of that section be kept by the company, must be kept at the registered office of the company or at such other place as the directors of the company think fit and must at all times be open to inspection by the directors of the company. It should be appreciated that 'accounting and other records', within the meaning of section 199, covers a wide range of documents.

25.
If accounting records were informally entrusted to a member so that he had them in his office, it could not be successfully argued that his office was 'such other place as the directors of the company think fit' within the meaning of section 199(3). In any event the directors' right to inspect the records would destroy the purpose for which a lien was sought to be exercised.

26.
One of the plaintiffs in Woodworth v. Controy was a limited company and Lord Justice Lawton referred to the fact the plaintiffs had a statutory obligation to produce and file accounts and wanted their papers from the accountants for this purpose. In making the general statement as to the accountants' right to a lien which is quoted in paragraph 20, the judge added no qualification as to the position of companies. However, during the case, the court was not referred to the authorities cited in paragraph 23 concerning lien in relation to companies. Those authorities were accordingly not considered by the court. In a future case involving a company, Woodworth v. Conroy may not be regarded as overriding those earlier authorities when read in conjunction with section 199 of the Companies Act. 

Receivers for Debenture Holders

27.
Where a member has a lien over the books of account or other documents of a company, the appointment of a receiver would not affect the lien as a lien is a charge given by the general law and arises from the company's carrying on its business in the ordinary course. 

28.
Although a debenture may prevent a company from creating any mortgage or change in priority to the debenture, a member's lien is not a mortgage or charge 'created by the company'. Debenture holders cannot therefore prevent a member from acquiring a lien which the general law allows. A member's lien would be untouched by debenture holders taking possession and by their obtaining the appointment of a receiver. (Brunton v. Electrical Engineering Corporation, [1892] 1 Ch. 434). Even where a receiver is appointed by the court, the lien will be unaffected unless the court orders otherwise. 

Liquidators

29.
A member is not deprived of an existing lien by the appointment of a liquidator, although he cannot acquire a lien over documents which come into his possession after the commencement of the liquidation. In a compulsory liquidation, however, the court has power to require a member to produce any books and papers in his custody or control. Where the member claims any lien, the production is to be 'without' prejudice to that lien, and the court shall have jurisdiction to determine all questions relating to that lien' (section 285(3) of the Companies Act). The court would have similar power in a voluntary liquidation in the event of the liquidator applying to the court under section 310 of the Companies Act. 

30.
In the UK a useful precedent was established on 15 November 1962 in the Companies Court in the Chancery Division of the High Court in the unreported case of D M Carr & Company Limited - Case No. 1172 of 1961. On a summons by the liquidator of a company for the delivery by the auditor of the company's books of account and other documents which were in the possession of the auditor, the Registrar ordered: 

(a)
that the auditor should produce to the liquidator all the books and papers of the company in his possession, without prejudice to the lien claimed by him;

(b)
that liquidator should pay out of the assets of the company, in priority to his own remuneration but after all creditors ranking above the liquidator, so much or the fees claimed by the auditor as related to work carried out before the commencement of winding up (in this case the whole sum); and

(c)
that the auditor's taxed costs of the liquidator's summons should be paid out of the assets of the company.

It does not appear to have been suggested that there could be no lien over the company's books of account, see paragraph 26. 

Bankruptcy

31.
No lien can exist over the papers and documents belonging to a bankrupt as under section 137(1) of the Bankruptcy Act a person is not entitled, as against the official assignee, to withhold possession of books of account or any papers or documents or to set up any lien thereon. 

Exercise of Lien in Fee Disputes

32.
Where a legal right of lien exists, the Council supports the exercise of that lien in appropriate circumstances.

33.
When a member is about to render a bill which is substantially different from bills rendered to the same client on earlier occasions for which the work is, or may appear to the client to be, comparable, it is good practice to explain to the client the reason for the variation. Where the increase is caused by extra work being necessary, the reasons for the extra work can be explained. In many cases both factors will affect the total fee and any explanation will be mutually helpful.

34.
Cases do, however, arise where a member presents a bill to a client which the client considers to be excessive. In such cases the client may be prepared to pay a smaller sum and may tender that amount. There is no legal disadvantage in accepting the amount offered provided it is made clear by the member, preferably in writing, at the time of acceptance, that the sum is accepted as a part payment only and not in full discharge of the debt. When a client behaves in this manner, it is possible that he has genuine doubts as to the propriety of the fee, and is not actuated by malice or lack of means.

35.
Where a writ has been served for the fees, it is clear that, in due course, the matter of the fees will be settled. In these circumstances, the member's lien might be abandoned if the sum in dispute were placed in the hands of a third party with instructions not to release the sum until the matter has been settled.

36.
The exercise of a lien in fee disputes is perfectly legal, but members should remember that its nuisance value is likely to promote ill-will not only between the parties, but also towards the profession as a whole.

37.
Members should consult their solicitors before seeking to exercise a lien in any but the most straightforward of cases. Similarly a client disputing the right of lien of a member might be persuaded to consult his own solicitors. Where the member's right is well-founded the advice the client receives may change his attitude both to the lien and the bill. 

